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(c) When the release of the des-
ignated representative would give rise 
to unreasonable costs to the Govern-
ment.

§ 551.705 Filing an FLSA claim. 
(a) Filing an FLSA claim. A claimant 

may file an FLSA claim with either 
the agency employing the claimant 
during the claim period or with OPM, 
but a claimant cannot pursue the same 
claim with both at the same time. OPM 
encourages a claimant to obtain a deci-
sion on the claim from the agency be-
fore filing the claim with OPM. How-
ever, a claimant is not required to do 
this. This a matter of personal discre-
tion and a claimant may use either av-
enue. A claimant who receives an unfa-
vorable decision on a claim from the 
agency may still file the claim with 
OPM. However, a claimant may not file 
the claim with the agency after receiv-
ing an unfavorable decision from OPM. 
An OPM decision on a claim is final 
and is not subject to further adminis-
trative review. 

(b) FLSA claim filed with agency. An 
FLSA claim filed with an agency 
should be made according to appro-
priate agency procedures. At the re-
quest of the claimant, the agency may 
forward the claim to OPM on the 
claimant’s behalf. The claimant is re-
sponsible for ensuring that OPM re-
ceives all the information requested in 
paragraph (b) of this section. 

(c) FLSA claim filed with OPM. An 
FLSA claim filed with OPM must be 
made in writing and must be signed by 
the claimant or the claimant’s rep-
resentative. Relevant information may 
be submitted to OPM at any time fol-
lowing the initial submission of a 
claim to OPM and prior to OPM’s deci-
sion on the claim. The claim must in-
clude the following: 

(1) The identity of the claimant (see 
§ 551.706(a)(2) regarding requesting con-
fidentiality) and any designated rep-
resentative, the agency employing the 
claimant during the claim period, the 
position (job title, series, and grade) 
occupied by the claimant during the 
claim period, and the current mailing 
address, commercial telephone number, 
and facsimile machine number, if 
available, of the claimant and any des-
ignated representative; 

(2) A description of the nature of the 
claim and the specific issues or inci-
dents giving rise to the claim, includ-
ing the time period covered by the 
claim; 

(3) A description of actions taken by 
the claimant to resolve the claim with-
in the agency and the results of any ac-
tions taken; 

(4) A copy of any relevant decision or 
written response by the agency; 

(5) Evidence available to the claim-
ant or the claimant’s designated rep-
resentative which supports the claim, 
including the identity, commercial 
telephone number, and location of 
other individuals who may be able to 
provide information relating to the 
claim; 

(6) The remedy sought by the claim-
ant; 

(7) Evidence, if available, that the 
claim period was preserved in accord-
ance with § 551.702. The date the claim 
is received by the agency or OPM be-
comes the date on which the claim pe-
riod is preserved; 

(8) A statement from the claimant 
that he or she was or was not a member 
of a collective bargaining unit at any 
time during the claim period; 

(9) If the claimant was a member of a 
bargaining unit, a statement from the 
claimant that he or she was or was not 
covered by a negotiated grievance pro-
cedure at any time during the claim 
period, and if covered, whether that 
procedure specifically excluded the 
claim from the scope of the negotiated 
grievance procedure; 

(10) A statement from the claimant 
that he or she has or has not filed an 
action in an appropriate United States 
court; and 

(11) Any other information that the 
claimant believes OPM should con-
sider.

§ 551.706 Responsibilities. 
(a) Claimant.
(1) Providing information to OPM. For 

all FLSA claims, the claimant or 
claimant’s designated representative 
must provide any additional informa-
tion requested by OPM within 15 work-
days after the date of the request, un-
less the claimant or the claimant’s rep-
resentative requests additional time 
and OPM grants a longer period of time
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in which to provide the requested infor-
mation. The disclosure of information 
by a claimant is voluntary. However, 
OPM may be unable to render a deci-
sion on a claim without the informa-
tion requested. In such a case, the 
claim will be cancelled without further 
action being taken by OPM. In the case 
of an FLSA pay claim, it is the claim-
ant’s responsibility to provide evidence 
that the claim period was preserved in 
accordance with § 551.702 and of the li-
ability of the agency and the claim-
ant’s right to payment. 

(2) Requesting confidentiality. If the 
claimant wishes the claim to be treat-
ed confidentially, the claim must spe-
cifically request that the identity of 
the claimant not be revealed to the 
agency. Witnesses or other sources 
may also request confidentiality. OPM 
will make every effort to conduct its 
investigation in a way to maintain 
confidentiality. If OPM is unable to ob-
tain sufficient information to render a 
decision and preserve the requested 
confidentiality, OPM will notify the 
claimant that the claim will be can-
celled with no further action by OPM 
unless the claimant voluntarily pro-
vides written authorization for his or 
her name to be revealed. 

(b) Agency.
(1) In FLSA exemption status deter-

mination claims, the burden of proof 
rests with the agency that asserts the 
FLSA exemption. 

(2) The agency must provide the 
claimant with a written acknowledg-
ment of the date the claim was re-
ceived. 

(3) Upon a claimant’s request, and 
subject to any Privacy Act require-
ments, an agency must provide a 
claimant with information relevant to 
the claim. 

(4) The agency must provide any in-
formation requested by OPM within 15 
workdays after the date of the request, 
unless the agency requests additional 
time and OPM grants a longer period of 
time in which to provide the requested 
information.

§ 551.707 Withdrawal or cancellation 
of an FLSA claim. 

(a) Withdrawal. A claimant or the 
claimant’s representative may with-
draw a claim at any time prior to the 

issuance of an OPM FLSA claim deci-
sion by providing written notice to the 
OPM office where the claim was filed. 

(b) Cancellation. OPM may, at its dis-
cretion, cancel an FLSA claim if the 
claimant or the claimant’s designated 
representative fails to provide re-
quested information within 15 work-
days after the date of the request, un-
less the claimant or the claimant’s rep-
resentative requests additional time 
and OPM grants a longer period of time 
in which to provide the requested infor-
mation. OPM may, at its discretion, re-
consider a cancelled claim on a show-
ing that circumstances beyond the 
claimant’s control prevented pursuit of 
the claim.

§ 551.708 Finality and effect of OPM 
FLSA claim decision. 

OPM will send an FLSA claim deci-
sion to the claimant or the claimant’s 
representative and the agency. An 
FLSA claim decision made by OPM is 
final. There is no further right of ad-
ministrative appeal. At its discretion, 
OPM may reconsider a decision upon a 
showing that material information was 
not considered or there was a material 
error of law, regulation, or fact in the 
original decision. A decision by OPM 
under the Act is binding on all admin-
istrative, certifying, payroll, dis-
bursing, and accounting officials of 
agencies for which OPM administers 
the Act. Upon receipt of a decision, the 
agency employing the claimant during 
the claim period must take all nec-
essary steps to comply with the deci-
sion, including adherence with compli-
ance instructions provided with the de-
cision. All compliance actions must be 
completed within the time specified in 
the decision, unless an extension of 
time is requested by the agency and 
granted by OPM. The agency should 
identify all similarly situated current 
and, to the extent possible, former em-
ployees, ensure that they are treated in 
a manner consistent with the decision, 
and inform them in writing of their 
right to file an FLSA claim with the 
agency or OPM.

§ 551.709 Availability of information. 
(a) Except when the claimant has re-

quested confidentiality, the agency and 
the claimant must provide to each
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